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IN 'I'IIE UISTRICT CO1JHT OF 'THE PIY'I'lI JUI) 

STATE O F  IUAHC), 1N AND FOR TAE CO 

I I)A110 GRO[JND WATER 
Al'P'ROI'RIATORS, INC, MAGIC 
VAI,I,ICY (:ROUNDWATER 
LIIS't'LZICrI' and NORTIT SNAKE". 
i;ICOIJNIJ WATER J)IsTRICT, 

I$I,,IIIC IJAKRB TROIlT P A W S ,  
INC,; CLEAR LAKES TROUT CO., 
IN(':.; ANITA K. HARIIY; RIM 
VII.:W TROUT C(IMPANV, INC.; 
,IOllN W. "KllJi" JUNES, JR, md 
L)YLOKES wIONE8; CLEAR 
SPRINGS P00135, INC.; RANGEN 
IN<:.; AMUKICAN PALLS 
RESI.;HVOIK DISI'IUCT NO. 2; 
A&11 IRRlCATIOh' DIWKICT: 
BIJR1,1;",Y IRXIIIiA'l'IWN 
1IIS'TRICT; MI1,NEK 
IKR1C:A'L'ION k)ISTWICT; NOH'I'H 
>Sll)F. C:ANhl, CO.; and TWIN 
l?Al,LS CANAI. CO,, 
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1. 

I1ROC1iLIOK13 

I ,  'fllis milller carllc bcforo thu Court pursuanl to m Appllcr~tlon for Tcn?]~ornry Rcstrcrirar~ 

Orrier rrrl,l Or<lcr rtla Sholol.v Cause ut~d Ck~qllnint.for L)cclaratory Relic$ Writ of A*mhihition, 

?i.rrlpcrrrir.j~ Itestrnirllng Ortlrr antlPrelirrrin~yry 11~71rrclion &led Mny 7, 2007, lhmmgl~ counscl, 

by 111~ Idnho G17ounJ Wsier Appropriators, cf al. On May 3 1,2007,1110 crrsa was nssignci110 this 

Coun bascd od tllc disqunlificrl\iol1 oP1.h~ Honorable John Uutlcr. 

2. Moliolis to i~itc~vc!le wcm iiled by Clear Springs Foods, Inc,. 131uo I,altas 'I'roul I:arnr. 

Ino., r /  ol., Kilngun Inc!, Jo1111 W. "ISill" Jol~cs, Jr. and Delores Jones nnd Anlcrican I~nl ls 

Rcsorvojr Diwict 112. el ill. f'Surfcu Watcs Conlition"'), lllc motlo~is to intcrvc~~c wcru jirnlltcd 

via R scpnratc order ~ S L C U C ~  June 1,2007. 

3. Mnlions to disl~lirs wcrc filcd by the Idaho Dcpartmcnt of Wrlter Rcsourccs and Ihc 

vnriuus intervenow, alleging inrcr o l i ~ ~ :  thc Cowt'9 lack ofjurisdiction for i'nllurc to cxlia~~sr 

adnjinistrtivc rcmcdics. 

4. A Ilcnring was held on the nlnlwr 011 June 6,2007, wllerei~r 111c Court granted d ~ c  motions 

to disleEss and dislniss~d ilic action witholit p~~cjwdicc, and to avoid Arrlhcr dclny, siatcd ilro basis 

I'or i lu dcoislon on rhc rccorcl in opcn mcourt, 

11. 

OIOEK 
TI IRRRl~OkE, For thc reasons shtod on the sccard ia open court,, u copy of tlrc transcript 

of I11u Court's oral rulillg is attached howto, the Motfon to Disnlls.? is gmnted lu~d ihc 

,,lpplicrr/iori,fiw 'li.mnporrrry Rcrsrroir~l'ng C)r.<l~?r, Co~nplain! fbr Declrrrcttory RelicJ IsVrit of 

Prolribilion orlil I'rufin~itrrtry I~~jrirmction is dinmisnetl witbo~lt preJndire. 

RULE 54(b) CBK*I'IFICATE 

With rtspcct ILY the issues dctcrmincd by k c  above judg~nel~t or ordcr ii it: J~uruby 
CERTII:lT!13, ill nccorrln~~cc with Rqlo 54,(h), I.LI.C.P., that tho co~ri-t hns dctcrnlincd lhi~t llleru is  
rlo jrla rcaso11 ror dclay of tllc c~ttry or a linal judnncnt nlrd tlut tho courl hns nlid docs 11crchy 
dircct lllnr lhc abovc judgmenr or ordcr slmll bc a final j~udgn~cnt upan which cxccution n~ny 
~ S A ~ I C  r~nd all nppcnl ~niiy hc taken as providcd by thc Idaho Appcllatc tcRulcs. 
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IT IS SO ORDERED. 

l)i~tcd JLIIIO 12. 21107. 
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Page I 
THE COURT: Wclre on record Ln Case Nun'!her CV 

200'1-526, Idaho Ground Approp r i a to r s  and o t h e r s ,  verrsus I 
Tdeho Dcpartmeot of Water Resources. The p a r t i o s  a re  I 
p r e s o n t  w i t h  counael -- o r  T should say tha t  c~unsel f o r  I 
the p a r t i e s  are present, as are counsel for the I I 
dntecvcnor~. I am prepared to rule  from the bench i n  this 

ma,ttar and. I w i 1 . 1  do s o  a t  t h i s  time. 

Tha d o c t r i n e  of p r i o r  appropr ia t ion  has been t h o  

l.nu i n  Idaha f o r  o v a r  100 years .  I t  i s  s e t  f o r t h  i n  our: 

S t a t e  C u n ~ t t ~ u t i a n  at Articlo 15 and i n  our  s t a t u t e s  a t  

Idaho Code Section 42-106, which was ahactad i n  1899. 

Pcinr a p p r o p r i a t i o n  i s  a just, although aometirnes ha r sh ,  

mnthod o f  a d m i n i s t e r i n g  wa te r  sights hare  i n  the desert, 

whcro the demand for  water a f t e n  exceed? w a t a r  ava i l ab l e  

f o r  supply .  Tho doctrine i$ j u s t  because it acknowledged 

tho r a a l t y  that i n  L imes  o f  scaraity, if everyone woro 

allowed to share i n  tho roeource, no one would hava cnaugh I 
for t h e i r  needs, and so first I n  time - f i rs t  in rlght I s  I: 
t h e  ru le .  The dockrina i s  harah, becauss when it is I 
appl iod,  junior appropriatars rnay fqce economic h a r d s h i p  o r  

mvon ruin. 

I s a y  these thir'tgs i n  an i n t r o d u c t o r y  way so t h e  

pnrl::ies and  ol:her pe0~1.e who may be i n t e ros t ad  w i l l  know 

tha t  I know Lbe possibla consequences of my ruling today, 

and I do not tako t h i s  dacislon or i ~ s  consequence lightly, I' 
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Pagu 2 
1 but fi Is 9 d ~ i s i o n  that I bellcve to be mandatod by law. 
2 My dnldon totlay Is basod simply and so1dy upon We f a d  
3 that Ule plaintifk have not exhausted their qdmlnistmtlve 
4 remodics. 
5 I do agrea that thcre may be soma wbrable 
6 deknses, such as rcusonable puniplng levels, fuclle nll 
7 and raasonablcncsa of diver~lon. This, however, ls not the 
8 promedlng In whidr tlloso Issucs should be raisod. I n  
9 Amarlcun Falls Reservoir Diskrick Number Two vcrsus Idaho 
10 Dcpakrlrent or Watcr Kl?sourcest 143 Idaho 862, In a case 
3 1  Qeclded In March of a115 year, cltcd by the prues, the 
12 m u ~ t  dealt with strikirrgly similar rircurnstancos: A 
13 declaratory judgment ediun braught whlle an adrnllllhtiva 
14 pi'ocecdl~?g was pending. I n  Arncrimn Falls No. 2 It war 
15 surface waRr usan challenging the manner and procfss by 
1G whlctr tlrr: Direoar responded to a delivery call agalnsl: 
17 ground water pumpcrs. The sufice water users contended 
18 Viat If14 Wiucctor's rrs-panse was conrnry tn law and 
19 dtlmatcly uncan$tiatMoflal. ~ l though bath the sumce 
20 water  leers and Lhe ground water pumpers, Ibcluding Idaho 
23 Ground Water Usols Association, requested a hearhg bcfure 
22 tha Oiroctur, prlnr to the nearlng bslng conducted the 
23 surface waiw users filed an act\on for ddaratory relief 
24 challengi~~g, among othcr Lhirlgs, the cclnsnrutlanally of 
25 the rules of conjunctive maoagement: Tho vcw same rules 

RQQ 3 
1 wlilch qovcrn the I)irr&r'e response to this wll. 
2 ln Arneriwn Mils No. 2 the court rcafflrmed the 
3 I~nvsLa~\di~~g-gononl nqulrement that a party not saok 
4 dur.Ilarntoly rcllef unMl admlnlshtlve rewedies ham bccn 
5 cxhauuad urtlesu Mlat party Is challcnglng the rule's 
6 racial constltutlonalley. Thc wort relied on Idaho CPUe 
7 Soctlon 67-5271 and khc wgnq versus Kaotenai County Casc, 
(Y 140 Sdahn ?a, a 2004 case. 
9 In thc: c a a  now bofore thls coult, IGWA, I'll 
0 mFer C it as both parties havo rofcrrcd to L -- Idaho 
I1 Eroulld Water Appropriators Assodadan by its awbfiyln -- 
12 Inltlalty rtsucded s hearlng bebra the director. Tho 
13 heutlng was pl~ced wn hold whon Ulo mn3itutional 
64 d l ~ l l e l l g ~ ~  to the rulcs d conjunblve managfment was 
1.5 raiscd in fimerlcan fills No. 2, Finally, bemuse hoth 
16 wsos involv~d appiisatinn of Lha same rules, nRer the 
17 Suprim* Wlt Isaed Its ruling In Amoricen Falls No. 2, 
18 tile DIroctor lssi~cd a notlca of potential curtrilrncnt on 
19 Mgy la, No7, almost a monm ago. lnslead of re-noticing 
20 or n?ciLleSLlng llrlmedlato hearlng befar0 the Dlrodor and 
21 arOuin9 it3 doin19 and delansea IGWA filcd tho Instant 
22 a d o n .  As such, t+e oiranor ha5 not dov~bped a 
23 full-ildmWh'illVg record and h~ling on the cl~rms and 
2.r dufcn5cs lbired, 
25 rronIcaI1h In /ImorIWn F"~ No. IGWA and the 

-:-7'-, . ,  , . . , , . ,. 

Peeo 4 
S gmund water pumpcrs appearad In defense ot tho Dlrecmr's 
2 appllcewon of the rules, lncludlng en argument that tlie 
3 surfam water uwrs must first exhaust thclr aclmlnidrauvc 
4 remcdles before seeking judici~l rwleuu. In its oponlng 
5 brier on appaal IWA argued: Moreover, tljs Icglslatnre 
G already has specihed Bie pmcosr for rcsalvlng chalkngos 
7 to such unlahful agency actlon. The proper procedure is 
8 through judldel revlew, pursuant ta tlle Adnllnlstrafiv~ 
LJ Procedures Act, Idaho Code Section 67-5270: not a 
10 collateral attack as tho plaintifls hnae undccrtake~i hero. 
11 Tlie APA also conkdins entlro mctlons on aglnzy 
12 hearing ~rocedures, euidenca, and 6ffYt releted rnatttrs, 
13 a,g. Idaho Code Sections 67-5242, hearlng p~roceclum; and 
14 67-5271, wldcnte, The Department applles theso ns part of 
15 Its rrllos. The d l e i b  court's apprarch hsses out 
16 administr~tlve law, end quote. 
17 That's from me amdava af Mr, Arrlngton, 
18 Exhlblt I to Wle IGWA openlng brleF, page six. 
19 ApparenU~ the Sup~umc Couil: agreed wlth SGWA, 
20 holding that adrnlnlstrativc remedies must bo oxIrausled 
21 MlMe eve17 consdtudonsl Isues can be ralscd befort the 
22 Dlstrict Court, vnlca$ them is a facial challcdgc, mc 
23 Supreme Coun: held, quote: lmporhnr polley consldor;ltlons 
24 underlla tlie requlmmcnt for exhausting administrati@ 
25 rernrrdies, such as providing the opportunlv for mltlgating 

' 

; 

' 

i 

I 

1 

2 (Pages 2 t o  5) 

~ ~ a e s  
1 or curing errors without judicial Intenrentlon, dcfcrrlng 
2 to thc admlnlatratlve pmces5es esebllshed by the 
3 Icgislatu~ and the admlnidrativo body and the sense o l  
4 comity for the quasi-judlclal Fundons of Ule 
5 edminlstnclvo body, Thahals from Amsrian h l l s  No. 2, 
6 quoting Whltc versus Bannock County Commissionars, 134 
7 Idaho 396, at401 ~402. 
8 Frankly, thls court, dcsplta t l ~ c  dlflerenccs 
9 pointed out by tha plaintiffs, has difRculty Irl 

10 meaningfully dl2ingulshing American Falls No. 2 and the 
11 Instant casc. Althougll Amerlcan Falls 80.2 dealt wlth a 
12 constltutlonal challenae, the underlying principles artl tho 
13 same, and Ihe Supreme Court defined the ampc of thc 
14 enceptlons to tho oxhaustlon OP admlnlstmtive rernedles 
15 rqulrment. Thc csscncc Of  what was at Issum in Arnorimn 
16 Falls No. 2 was the manner in whlch the DlreaDr rcspori(led 
17 to tho dellvcry call. Although the adlon was arguod and 
18 analyred as e racial challenge, tho Suprelnd Court hcld it 
19 was an as-applied challongc, and I$ held thst an as-applied 
20 challenge dld not pmuldrr an oxccptlon ta tho cxhaustlan of 
21 the admlnbtratlve remedles requirement. 
22 Tho mutt reasoned, quote: TO hald 0 t h e ~ 1 ~ 0  
23 would mean that a party whose grievance presents issues or 
24 hft or mlSPplicati0ns of rules or policies could 
25 n o n e r h ~ l w  4pg hil ~~nIs~ra t Ive  nd 

, , . 8 5 ,  > ,,>. , .  . , * * .  
I * . .  , .  , 

1 

' 

' 

, 

, 



JUN-13-2007 WED 09: 1 1  AM JEROME CO JUDICIAL ANNEX FAX NO. 208 644 2609 
duru-I(-UI IUE u ~ : z t i  rfl S K ~ A  FAX NO, 31 

I 

, 

j 

- 
page 6 

1 ovaight ~ I Y  tho co~rtliouse by tho simple expedlcnt of 
2 raking a canstitutlanal Issuc. Agaln, from American Falls 
3 No. 2, tltillg Foremost Insurance versus Public S e ~ i c e  
I Co~n~nissior, YB5, S,W. 26 793. 
5 Although IGWA has not Warned the Issuos In terms 
6 of a con~titlrtional challc~qe, it is nunethrld~s rillslng 
7 Issvfs pahining to the percehcd mlsappllcatlon of rulcs, 
8 end ral~lny Issum of fact and law, wnlfll amording to the 
B holding In Amenwn Falls No. 2, must Frst be lulcd on by 

14 the sdrni~iistmtivo agcnq  prlor ro seeltlng judicial review, 
11 Tho surmcc waler ussrs In Amol-lcan Falls No, 2 
12 ralwd Ismca pertaining tn the lawfulness of 47e 
13 Dlrcclor's respanso toa dclivcry call. T h y  slmply 
14 asxmd chat tlic Inflrmatlm rose to  tho level ol; 
i s  cons8rullonal groportipns bomuso af the property rlghts 
16 at stah?. UMmately, tho ciivlrlct court in that casc 
17 appliecl a Faclal challCngo analysis because tho blrectar's 
18 actlons, dthongh alleycd to be contra~y to law, were 
19 con3isl~nt with the conjunctive management rules. 
20 N~netl~eless, the Suprema Murt rejected me 
I t  sa-called hfirld approach thqL Is as applied in the faclal 
22 cliallanqa and trald that adrnlnlstratlve remcdlcs musk first 
23 ba exllaurled, The rasdt of tho holding Is that whether a 
24 party raises lcgal or factual Issues, or alleges Hiat such 
X i sunr  risc to bhc level or on oeappllfd constltuHanal 

Pagc 7 
1 challenge, aaclmlnbbativo romadlcs must flnt be erhausted. 
2 IGWA has rnisccl two mccptions to the exhausklon 
3 of ndmlnlstm~ve remcdles domine tha! were menVanad, 
4 but not dlscu.umed by Me Suprurno Court In Amorlwn Fails 
5 No. 2. Tho first bping: Whcn thc interest of justice su 
6 rcqulrc; and thc scmnd belna: When lllie agency Is acting 
7 oualdc Ule scopd of Its autliorw. As I rncnttoned q 
8 marnsrlt ;loo, lGWA was a polticipsnt in the American Fails 
9 Nn. 2 caso and even advocated dlsmlSal of tile case hcause 

10 suhcc water uzer$ had hlled b exhaust administlaCive 
11 rrmedlcs, The Slrpreme Court Rlfirmed ICWA's position, 
12 The court nas dimcr~liy flndlng thc ju5tlce 
13 naulrad tor h a t  OXU3MlOn ta cxhaus0wn QP adrnlnlGFTatlve 
13 mmtdicv doctrine when IGWA has taken one po9iilon In one 
15 proceeding and ti-ton adomud t l io owd opposih wsltion In 
16 s ~ltnlldr proseedlng, l~nvolvlng slrnllnr Issues. 
17 me tout ha9 Co~slderCd the juclce M the 
18 plaintlfrs callso. ma tlming of the propwad cu~tailmunt 
19 should not lhavc cornc ar a surpr i~ .  Thls m e  h ~ r  k n  
20 Bclln9 on since 2005, tho curiailmenr: was pan of a 
zl r~QwVoor"Ptlfisrd-fn cumilrnsnk, and it had only been put 
22 0q hOiIl as a Msult ofrlin American Fall% NO. 2 caoc. 
23 Hcrc. ~ h c  pluir~tifrs ~ s x r t b n  lhatmq of 
24 fUEEiCC rc[IuIm the court to exerclsc authoriiy wcl the 
29 a'Da~lncllrbcbrc ckkusbn ndmlnistrauve mmelllaq Is 

--,,- . , 
-.I I , , / / /  . . * . ,,, . 

P a g ~  a 
1 not pcrsua~lve. 
2 AS nOMd at the beginning of my commenb, LIio 
3 prior apprOprlaU0n dosMne sometimw lcuds Id o harsh 
4 result, but it is just. I P  khe mutt w e n h  block Urls 
S lcudn now, every proposal currallmenk would flrst be 
6 declded In murk Instcad of wham thc lcgit!aLul'u 
7 Inknded: At b e  Idaho Department d Wakr Resanl'cos. \Nc 
B would havc judklal Mlmlnlstmtlon of water riohk. 
g perhaps If Ule American Falls Case No. 2 had not 
10 t a b  place and them was not a Fm-year cuiWlmcnt plan 
11 alrcody in place; and IGWA was bang notlflod of the 
12 arrtallmenr far the flrst Ume aRer Lhe plantlng scason 
13 had already commenced; and If Ule right ln a 
14 precurtallrncnt hearlng were plainly o$bbllrheq and il 
15 LGWA dld not haw tho nmcdy o l  mandamus; or poriiaps other 
16 remedies such as tho judid.1 review mentioned, perhaps 
17 Lhen Ulelr argument that justice requires an excepllon to 
l a  exhaurtlan of admlnlslmllva remedias would have mote 
19 morit. 
20 The pl0lncill"s clalm that tho ~ l r t c fo r  has 
21 exceeded his ~UMOrlQ Is &o wlthoucmerlt. The rack i~r 
22 [hat: we do not yci know whal: !he Dlrectar will do. The 
2.3 question af thc Dircctrrr's auUlarltY must llrst be falsed 
24 in the admhls!rallva proc0Qdlng. Idaho Code SecLlon 
25 42-602 vests UIQ aimtor with the authorily to t l i r l b t ~ h  

l'rlyc 9 
1 wakr fwnl pll npmral sources withln a watcr district in 
2 acwrdann wlkh the prior approprlatlon doctrine. All the 
3 rlahk at Issue have bee11 repotred or adjudlated qnd hnva 
4 haen Included wiBlin a watcr district. 
5 As hr as the opemtlah oFthe:ground wntor 
6 rnanagemenv act, Idaho Code Soctlon 42-237 (a), ct seq., and 
7 Idaho Coda Soction 42-602 and 607, the corn will Uired 
8 1GWA1s attention to lks enalysls In Its own ~ppallatc briof 
9 In the Amerlcan Falls No. 2 case, wbreln IGWA a w ~ t c d  

1U that the hwo procersrr ware IndepsndallC OF encli other. 
11 Specifically, qllote: llle rules emUndy tho broad contcpu, 
12 oP ma act within the context of rho depa~tmcnL's 
13 trMitlonal conhstod caso pmcrn, rather khan the greilnd 
14 wster board pmcecdlng. Tho board process mlnslns 
15 Independently av3llable under WIO act. Its In tho 
L6 amdavit of Mr. Arrington, Exhibit I, the IGWA ope~ilfig 
17 brim pbae 11. 
!,a If the plalnllffs deslre a hearlng and IP tho 
19 Director Iails m candud Lhal heorlng, lllelr remedlcs may 
20 InClIIdo mnndamus, possibly jirdlclal rovlew: Not 3 ro~r~osl: 
21 that @,Is court decide h e  lssua that (hey bcllwc s~awl,j 
22 have been declded In the adnilnistratlva pmceedlng. 
23 I n  summay, thir action provldes a kt book case 
21 In suPPWi Of t h ~  need for exhaustion of admlnl&pMv. 
25 rcmodi~s, TO dabe fie ~l~~~~~ has ruled tile 

*111 . * . .. , . , , ,  ,,,% 

3 i ~ a g e s  6 to 9 
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1 unde~cying dairns and clden~es~ But despite thc ha that 
z the wma claims, issuas and dflcnses are rsised In at laast 
3 thrac different jurlsdictlons, the exhaustion requirement 
4 avoids fo~ufn shopping, @voids dacidiny cbses on a plecarnca 
5 basis, aqd avoids inconsistent rullngs on the sathe issue.; 
6 and, frmldy, lt avoids lllcon$sknt argumtnb m?de by me 
7 same p a r t l ~ ~  In dilferant fonlms. 
8 Thc cnuR Rnds Amcrlcan Falls Na. 2 to be 
9 dlrectly an polnt In thls matter: Amordirrgly, it is the 
lo doclsl~n OF this court, and it is hcmby ordared, that the 
11 dnfendant's motion !!b dismlss Is era~ited wlthout prajudlce 
12 as to  rcflllng after cornpiction of tha administrative 
13 ~mccctllnys, as ~aqulred by Idaho Code Section 67-5271 In 
14 the Amdrican Fail6 Reservoir Diskrid case. 
1s Because the undcrlylng camplaint has bwn 
115 dls~ii las~, the plaintiffs mnlrot show that thcy are 
17 ontitlad to a Carnpomr+ restralnlng order or a preliminary 
18 Injuqclion In thls case, me TRO is thsrofom dissolved 
19 and rho court sirall not isua a prelln~lnaiy Injuncllon In 
20 d~ls rnqttcr. 
21 'Mat conciudffi tha mutt's order in this casa. 
22 Tlla court, nf coul.se, dclocsn't have any 
23 jurisdidinn at this polnt to WII me Director what to do, 
24 hut Mr, RHssler, I'm just goillg to suggest that tho 
25 heari~igs 011 thasc nlakers of law ~hauld be conducted with 

Paga II 
dispaldl? Thasc folks have a rlght to a hearing, and 
unless that's done, we're lust going to be back hen, And 
If It happens tirat it really can't be done until later In 
tho Jilnirner or In the fall, then cartalnly the Pirectar 
would sco to It that the rnaltors are concluded 
ocpedlflously w we're not back here next spring, perhaps 
afkcr the crops are planted qgBin. 45 I salrl, I don't hava 
jurlsdictiun to order that, I wouldn't presume to do 60. 

I'm hoping that what h e  said will be enough. The mutt 
will antcr a Wrilten order In h is  mener and judgmentwill 
bc cedifled as o Pinal judqmcnt so that appeal may 
proceed. 

1s thorn artything further from the plaintiffs In 

1---, , 
, , , . .  . .. . : ,  . I A .  i , , .  

" . " "  ' ' * I  . I. 
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